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ADMISSIBILITY IN EVIDENCE OF 
REPLY LETTER WITHOUT PROOF 
OF SIGNATURE 


In Wigmore on Evidence it is stated 
that when a letter is received by due 
course of mail, purporting to come in 
answer from the person to whom a prior 
letter has been sent, the same is admis- 
sible (Vol. III, see. 2153). Three eir- 
cumstances tend to evidence the letter’s 
genuineness, making it sufficient to go to 
the jury: (1) The tenor of the letter as 
a reply to the first letter; (2) the hab- 
itual accuracy of the mails in delivering 
a letter to the addressee and to no one 
else; (3) the time of arrival in due course 
of post. And Professor Wigmore adds: 
‘To this may be added the empirical ar- 
gument that in usual experience the 
answer to a letter is found in fact to come 
from the person originally addressed.’’ 

In the recent case of Leunis Co. v. 
Singer (130 Atl. 457), decided by the 
Supreme Court of New Jersey, it appeared 
that a letter was received in due course 
of mail apparently in response to a letter 
sent by the receiver. There was no proof 
of defendant’s handwriting. The court 
held that the reply letter would be pre- 
sumed to be the letter of the person or 
corporation whose name was signed to it 
in the absence of any showing to the 
contrary, and was accordingly admissible 
in evidence, though there was no proof 
of defendant’s handwriting, this consti- 
tuting an exception to the rule requiring 
proof of handwriting. 

In the case of Clark v. Ford (7 Kan. 
App. 332, 51 Pac. 938), the court said: 

‘‘We can easily suppose that a principal 
reason for the rule is the general inviola- 
bility of the Government mails and the 
presumption that a certain letter put into 





the mails would be delivered only to the 
party addressed, and that a letter received 
by the writer of the first letter, appearing 
to be an answer, could safely be assumed 
to be genuine.”’ 

It has been said that it certainly can- 
not be presumed that some stranger, sur- 
reptitiously or otherwise, got possession 
of the original letter and answered it 
(Chicago, B. & Q. Co. v. Roberts, 10 Col. 
App. 87, 49 Pac. 428). 

So it is held that a reply letter is ad- 
missible without proof of handwriting 
where it appears that it was inclosed with 
a paper which had been sent in the origi- 
nal letter, that the postmark on the en. 
velope containing the reply bore the post- 
mark of the place to which the original 
letter was addressed, and that the letter 
itself referred to the contents of the origi- 
nal letter. (White v. Tolliver, 110 Ala. 
300, 20 So. 97.) 

It is sufficient that the reply related to 
the subject matter under consideration, 
that it was written upon a letterhead of 
the purported writer, and that it was 
dated at his place of residence. (Mess- 
mer v. State, 78 Texas.Crim. Rep. 632, 
182 S. W. 329.) 

It is sufficient if the contents of the 
letter showed it to be an answer to a 
prior one written by the sendee. (Lan- 
easter v. Ames, 103 Maine 87, 68 Atl. 533; 
Sanders Publishing Co. v. Emerson, 64 
Mo. App. 662.) It has also been held 
that it is sufficient if the reply was writ- 
ten upon a letterhead of the purported 
signer. (Ragan v. Smith, 103 Ga. 556, 29 
S. E. 759.) 

This rule has been held applicable to 
reply letters, typewritten as to body and 
signature. (Barham v. Bank of Delight, 
94 Ark. 158, 126 S. W. 394; Consolidated 
Perfume Co. v. National Bank, 86 Ill. App. 
642.) It has been applied even where the 
signature was affixed by a rubber stamp, 
it also appearing that the reply letter was 
written on the letterhead of the corpo- 
ration to which the original letter was 
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addressed, that the stamped signature was 
that of an officer of the corporation whose 
name appeared on the letterhead, and that 
the letter itself referred to the subject 
matter of the original letter. (National 
Accident Society v. Spiro, 78 Feb. 774.) 

In order for this rule to apply, the 
preliminary proof must actually show that 
a letter was written and mailed to which 
the letter offered purports to be an 
answer. (Consolidated Grocery Co. _v. 
Hammond, 175 Fed. 641, 99 C. C. A. 195.) 
In this ease it is held that the statement 
in a letter offered in evidence that it is 
in answer to a letter previously received 
eannot, of itself, make the letter admis- 
sible, since to so hold would make the 
statement prove the writing and posting 
of the previous letter and also prove its 
own genuineness. 

In Kvale v. Keane (39 N. Dak. 560, 9 
A. L. R. 972), it is held that before the 
letter, which is claimed to be the answer, 
ean be received in evidence, it must first 
be proved that the letter previously sent 
was properly addressed to the addressee 
at his post office address with sufficient 
postage thereon, and that thereafter such 
letter was deposited in the post office or 
some branch of the postal service author- 
ized to receive and collect mail for trans- 
mission, and that until such proof is made 
concerning the previous letter, there is no 
foundation laid for the adimission in evi- 
dence of the purported answer thereto 
and the same is inadmissible. 

The production of the letter, in re- 
sponse to which the letter offered in evi- 
dence was written, is not essential to the 
admission of the letter, the presumption 
being that the original letter is in the 
possession of the one to whom it was 
written. (Dicks v. Jackman, Texas Civ. 
App. 37 8. W. 344.) 





A modern young flapper was Min, 
She tried every scheme to get thin. 
In her attempts to reduce, 
She sipped lemon juice, 
*Til she slipped through the straw 
and fell in, 








NOTES OF IMPORTANT DECISIONS 


PROOF OF DEFENDANT’S NAME ON 
TRUCK AS PROOF OF AGENCY OF DRIVER. 
—The Supreme Court of Missouri, en banc, in 
Barz v. Fleischmann Yeast Co., 271 S. W. 361, 
holds that where plaintiff testified that defend- 
ant’s name was on the truck which ran him 
down, a prima fac‘e case that the driver was 
ac‘ing for the defendant was established, which 
was suffcient to take the case to the jury on 
that question regardless of the testimony to the 
contrary produced by the defendant. The Court 
mentions that this was a business vehicle and 
thit the accident occurred during business 
hours of the day. It has been contended that 
proof cf ownership in the defendant of the 
offending vehicle is not sufficient to establish 
that ‘he dr‘ver was in the employ of defendant 
and acting within the scope of his employment, 
as this would be basing inference on inference. 
This is erroneous, because there is but one in- 
ference—that of control of the truck by de- 
fendant. Ownership means control—nothing 
more. Hence, proof of ownership is sufficient 
proof of control. 

The following is part of the Court’s opinion: 

“It is contended by the respondent that it was 
shown by the respondent’s evidence that Faeth 
was not ac‘ing within the scope of his employ- 
ment, but was bent on his own business at the 
time of the accident and that, as plaintiff 
offered no evidence to overcome or put in issue 
the evidence so introduced by respondent, it 
wis entitled to a directed verdict. This is a 
misconception. Respondent concedes that plain- 
tiff mace a prima facie case. Respondent then 
took the laboring oar. We wi!l not stop to point 
out the glaring contradictions in the evidence. 
The jury, however, was not bound to belteve 
respondent’s evidence, even if it had not been 
contradicted. Diehl v. Fire Brick Co., 299 Mo. 
641, 253 S. W. 984 (10). 

“In Peterson v. Railroad, 265 Mo. 462, 479, 
178 S. W. 182, 187, Judge Woodson said: 

“*As held in piragraph one of this opinion, 
the plaintiff having made out a prima fac‘e case, 
‘hen according to the rule just announced the 
burden rested upon the defendant to disprove 
and overcome that case, to the satisfaction of 
the jury. That, of course, means thrit the jury 
and not the court must pass upon the credibility 
of the witnesses and the weight to be given to 
their tes‘imony. That is, after a prima facie 
case has once been made out, the case can never 
be taken from the jury.’ 

“This proposition was thus stited in Gannon 
v. Gas Co, 145 Mo. 502, 517, 46 S. W. 968, 972, 
47 S. W. 907, 43 L. R. A. 505: 
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“The right to judge the weight of evidence 
and the credibility of witnesses implies of 
necessity the right to resist the influence of any 
part of what the witnesses may have testified 
to—of saying that it wants in the power to con- 
vince. If the mere presentation of evidence of 
a fact is to be called its proof, because undis- 
puted by any other witness or witnesses, then 
the right to judge the weight of evidence and 
the cred‘bility of witnesses in such cases means 
nothing. There must, not only be the presenta 
tion of the evidence of a fact by a witness or 
witnesses, but its acceptance by the jury before 
proof can be said to have been made complete 
upon any given point. and, if what has been 
uttered or said by a witness or witnesses fails 
to convince the mind or intelligence addressed 
has not been accepted by them, then no suffi- 
cient proof has been made, however positive or 
unqualified the utterance of the witnesses upon 
which a finding can be predicated. The office of 
the court in the trial of a case by the jury is 
not to say when proof has been made sufficient 
for a verdict, but is limited to instructiny when 
testimony offered tends or does not tend to 
establish a given fact or facts in issue. Testi- 
mony may tend in many instances to prove a 
given issue that falls far short of convincing 
proof. 

““The right of trial by jury, as here‘ofore 
enjoyed, shall remain inviolate.’ Section 28, 
art 2, Constitution. 

“On the evidence adduced, we think the plain- 
tiff was entitled to have the facts found by the 
jury and no‘ by the court. The last two cases 
cited state the general rule, to which, no doubt, 
there may be exceptions. The judgment is re- 
versed and the cause remanded.” 


RESTAURANT PATRON MAY RECOVER 
FOR “FRIGHT” RESULTING FROM FINDING 
DEAD MOUSE IN FOOD.—The New Hamp- 
shire Supreme Court, in Kenney v. Wong Len, 
128 Atl. 343, holds that a restaurant patron is 
entitled to damages for physical suffering and 
“fricht” resulting from finding dead mouse in 
food tiken into her mouth; “fright” including 
distress of mind, and lack of external force not 
barring recovery. The Court further holds 
that, the fact that the customer is unduly sus- 
ceptible to fright from mice, makes the dam- 
ages all the greater. We quote at leng‘h from 
the opinion. of the Court: 

“The rule invoked has not been passed upon 
in this state. One sustiining bodily injury 
through negligence may recover for fear of 
other results as a form of mental suffering 
(Walker v. Railroad, 71 N. H. 271, 51 A. 918; 





Prescott v. Robinson, 74 N. H. 460, 69 A. 522, 
17 L. R. A. [N. S.] 594, 124 Am. St. Rep. 987), 
but no case is found where the only physical 
injury comes through fright as the connecting 
link in the chain of causation. The rule is 
supported in other jurisdictions on grounds 
open to critical consideration, and, when recog- 
nized, is more or less apologized for. In Massa- 
chusetts the rule has been adopted as a policy 
of practical justice to prevent opening ‘a wide 
door for unjust claims’ and on the theory that 
one ‘is not bound to anticipate or to guard 
against an injurious result which would only 
happen to a person of peculiar sensitiveness.’ 
Spade v. Ratiroad, 168 Mass. 285, 47 N. E. 88, 
38 L. R. A. 512, 60 Am. St. Rep. 393. In Ho 
mans v. Riilway, 180 Mass. 456, 62 N. E. 737, 
57 L. R. A. 291, 91 Am. St. Rep. 324, the rule is 
stated to be ‘an arbitrary exception, based upon 
a motion of what is practicable.’ In Driscoll v. 
Gaffey, 207 Mass. 102, 92 N. E. 1010, the doc- 
trine does not apply, but recovery is given for 
the results of fright, where ‘the injury from 
without is appreciable, even although it be very 
slight.’ And in Conley v. United Drug Co., 218 
Miss. 238, 105 N. E. 975, L. R. A. 1915D, 830, 
the rule was not enforced where the immediate 
physical injury was sustained in a fall conse- 
quent upon a fainting induced by fright. In 
some jurisdictions the rule has been upheld on 
the ground that, because there can be no re- 
covery for fright in the absence of physical 
injury, there can be none for its consequences. 
Mitchell v. Riilway, 151 N. Y. 107, 45 N. E. 354, 
34 L. R._ A. 781, 56 Am. St. Rep. 604; Trigg v. 
Railway, 74 Mo. 147, 41 Am. Rep. 305. In 
others an illogical transformation of a question 
of fact into a rule of law by holding recovery 
barred by the remoteness of such damage has 
been made the reason for the rule. Ewing v. 
Ry. Co., 147 Px. 40, 23 A. 340, 14 L. R. A. 666, 
30 Am. St. Rep. 709; Braun v. Craven, 175 Ill. 
401, 51 N. E. 657, 42 L. R. A. 199. The rule has 
been forcibly criticized in Simone v. Rhode 
Island Co., 28 R. I. 186, 66 A. 202, 9 L. R. A. 
(N. S.) 740, and Dulieu v. White, [1901] L. R. 
2 K. B. D. 669. See, also, Sedgwick on Dam- 
ages (9th Ed.) §§ 43-43e. 

“The question is here raised only in a limited 
form so that decision as to the general valid'!ty 
of the rule is not required. The evidence shows 
conclusively that the plaintiff sustained phy- 
sical suffering at the time of the injury. Find- 
ing the mouse in her mouth made her sick 
immediately and so as to require the services 
of a physician. To discriminate between this 
and an external force such as a blow, cut, 
breik, or wrench would be a legal refinement, 
wholly arbitrary and unjust. The distinction 








40 CENTRAL LAW JOURNAL No. 3 








between trauma and other contacts pertains to 
physiology rather than the law. If the mouse 
has been covered with prickly bristles instead 
of soft hair, and the plaintiff’s mouth had been 
thereby cut, it would be a remarkable state of 
the law for such a difference to test liability. 
It is also an arbitrary and insufficient differ- 
ence whether the bodily suffering at the time 
of the injury was or was not induced by fright. 
In a strict sense it was not fright at what 
might happen, but horror at what had hap- 
pened, that affected the plaintiff at the time; 
but conceding that, as the word is used in this 
connection, fright includes any distress of mind 
(Driscoll vy. Gaffey, supra), we see no occasion 
to distinguish between causes where the imme 
diate injury is and where it is not induced by 
fright, and the general rule of damages is here 
applicable, granting there is no liability where 
immediate physical injury is wholly lacking. 
Otherwise persons suffering from the negli- 
gence of others would be subject to discrimina- 
tion based on narrow reasons and contrary to 
normal principles of justice. 

“The character of the rule as exceptional to 
usual grounds of recovery properly gives it 
restrictive rather than enlarging application. 
The reasons for the rule that the results of 
fright are barred because fright is barred and 
because they are too remote are so lacking in 
merit and logic as to be entitled to but slight 
weight. On the ground of expediency more may 
perhaps be said in its favor. But, whatever 
may be the force of the expediency, its scope is 
not to be extended beyond its reasons and 
requirements. The argument for the expediency 
seems to be that, if the exception to the general 
rule were not made, the courts would be flooded 
with claims, and that fraudulent ones would be 
encouraged because of the difficulty of disproof. 
This implies inability to detect fraud, and 
means that honest claims should be barred so 
as to avoid the chance of success of dishonest 
ones. If judicial policy does go as far as this, 
it is only in extreme instances, and the neces- 
sity for the rule should be more urgent and 
insistent than appears before extending it to 
apply to the situation here of immediate phy- 
sical injury, though without external force. 
Lack of external force does not warrant a bar 
to recovery, when immediate physical injury 
in some form is present. When there is such 
injury, suspicion is not invited as a legal prin- 
ciple merely because external force is not also 
shown. 

“Immediate physical injury as the result of 
negligence being shown, whether or not in- 
duced by some form of fright, there may be 





recovery for subsequent mental or nervous 
trouble with its attendant bodily effects, 
whether or not produced by fright in a narrow 
sense or in a broad one to include emotions of 
disgust and shame, if negligence is proved as 
its cause. 

“The defendants excepted to the instruction 
in connection with damages that, if liable, they 
were liable ‘for the actual effects of this occur- 
rence upon this particular woman, and if the 
plaintiff was unduly susceptible to fright from 
mice, the only effect of that is to make the 
damages all the greater.’ Since the plaintiff’s 
damages were to,be measured by the effects of 
injury to her rather than what they would be 
to a less susceptible or sensitive person, even 
although the defendants had no notice of her 
peculiar condition and could not have foreseen 
the results, the instruction was correct. Whitte- 
more v. Railroad, 77 N. H. 61, 86 A. 824, and 
cases cited, Guevin v. Railway, 78 N. H. 289, 
299, 99 A. 298, L. R. A. 1917C, 410. Whether 
the susceptibility is bodily, mental, or nervous 
is immaterial as matter of law.” 


RIGHT TO OPEN SAFE DEPOSIT BOX IN 
AID OF ATTACHMENT.—The case of Carples 
v. Cumberland Coal & Iron Co., 240 N. Y. 187, 
148 N. E. 185, holds that sheriff may be author- 
ized, in aid of attachment, to open debtor’s safe 
deposit box, as debtor cannot be allowed to 
defeat creditors by merely placing securities in 
his safe deposit box. The safe deposit company 
is protected as against defendant by the court 
order and the levy by the sheriff thereon. It is 
further held that this does not amount to un- 
warranted search and seizure. We quote from 
the Court’s opinion: 

“Coming to the merits, we think that the 
order complained of was a proper one for the 
court to make. Under the statute relating to 
a levy under a warrant of attachment, it be- 
came the duty of the sheriff to take into his 
custody any property capable of manual deliv- 
ery such as it is claimed that there was in this 
case. Under this statutory duty, that officer 
was authorized to do anything which might be 
lawfully incidental to its discharge, and it was 
the duty of the court where necessary to aid 
him by a proper order. A safe deposit box does 
not give property placed therein a status which 
renders it exempt from levy under a warrant of 
attachment. It is true that there has been 
much discussion of the relationship between 
safe deposit companies and their box customers 
and of the question whether property thus 
placed is in the possession and control of the 
safe deposit company or of the customer (Na- 
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tional Safe Deposit Co. v. Stead, 232 U. S. 58, 
67, 34 S. Ct. 209, 58 L. Ed. 504), and very possi- 
bly different answers may be made to this ques- 
tion on a consideration of the circumstances 
under which it arises and of the purposes for 
which it is being asked. We do not deem it 
necessary to determine it with exactness in this 
case. There is no doubt that the Safe Deposit 
Company has a general and surrounding con- 
trol and possession of the box. It owns the 
building and the vault in which the box is 
located, and makes rules for the customer’s 
access to the box which generally require the 
assistance of the company in opening it. This 
possession and control, however, is exercised 
for the purpose of securing a greater safety for 
the customer rather than of asserting posses- 
sion as against him of the contents of the box 
to which, under proper rules and regulations, 
he has unquestioned and unqualified access. 
While the status of the Safe Deposit Company 
is therefore in some aspects that of a bailee, 
the customer’s control and possession of his 
box is not much different than would be the 
control and possession by a tenint of property 
in an office which he had rented from the 
owner of the building. National Safe Deposit 
Co. v. Stead, supra; Moller v. Lincoln Safe 
Deposit Co., 174 App. Div. 458, 161 N. Y. S.171; 
People v. Mercantile Safe Deposit Co., 159 App. 
Div. 98, 101, 102, 143 N. Y. S. 849. 

“But, however we may estimate the relative 
rights and possession of Safe Deposit Company 
and customer as between themselves, it was 
perfectly proper for the court, so far as this 
aspect is concerned, to make the order in ques- 
tion. If the property in the box is to be re- 
garded as in the possession of the customer, 
the order was perfectly right. And if, on the 
other hand, we regard the Safe Deposit Com- 
pany as in some respects a bailee and having 
possession of the box, it was still proper for the 
court to make the order which it did, and 
which, with the levy of the sheriff thereunder, 
will be ample protection to the company as 
against the defendant. Bliven v. Hudson River 
R. R. Co., 36 N. Y. 403; Scranton v. Farmers’ & 
Mechanics’ Bank of Rochester, 24 N. Y. 424, 
427; MacDonnell v. Buffalo Loan, Trust & Safe 
Deposit Co., 193 N. Y. 92, 106, 85 N. E. 801; 
Roberts v. Stuyvesant Safe Deposit Co., 123 N. 
Y. 57, 25 N. E. 294, 9 L. R. A. 438, 20 Am. St. 
Rep. 718; Stief v. Hart, 1 N. Y. 20; U. S. v. 
Graff, 67 Barb. 304; Burton v. Wilkinson, 18 Vt. 
186, 46 Am. Dec. 145. 

“Finally it is urged that the order authorizes 
an unconstitutional and unwarranted ‘search 
and seizure,’ and in amplification of this con- 
tention appellant seeks to draw some analogy 





between a man’s house and a safe deposit box. 
We are unable to see any pertinent analogy 
between a man’s home which is protected by 
Constitution and decisions from invasion for 
the purpose of serving civil process, and a dis- 
connected depository in which he has stored his 
property, whether a barn, a warehouse, or a 
safe deposit box. Furthermore, the order com- 
plained of does not provide for any such ex- 
ploration and search as were condemned in the 
cases cited by appellant. As we hive stated, 
the affidavits justified the court in finding that- 
there was in this box property which was sub- 
ject to levy and, the defendant not enlightening 
the court as to what these articles of property 
were, the order was made permitting the sheriff 
to take and keep such property as was subject 
to levy under attachment, and to return all 
papers and correspondence to the defendant. 
The provisions of the statute specify the prop- 
erty which is subject to levy, and the order did 
not authorize the sheriff even to keep such 
papers as might relate to such leviable prop- 
erty. With the least intrusion possible, a levy 
was authorized, and it was not an authorization 
of an unreasonable search that the sheriff was 
incidentally permitted or required to make such 
examination of the contents of the box as would 
enable him to separate leviable property from 
the remaining contents. It would be unfor- 
tunate if a court could not authorize and the 
sheriff perform such acts as these. If a debtor 
could withdraw his property from the reach of 
creditors by simply placing it in a safe deposit 
vault, avoidance of responsibility for obliga- 
tions would be made easy, and a broad and 
easily accessible highway opened for escape 
from an effective administration of the law.” 








An Idaho man was fishing in Lake Crescent 
recently. He caught a big northern pike; the 
biggest he had ever landed in his long and busy 
life. He was elated. He was crazed with joy, 
and he telegraphed his wife: “I’ve got one; 
weighs seven pounds and it is a beauty.” 

The following was the answer he got: “So 
have I; weighs ten pounds. Not a beauty— 
looks like you. Come home.” 


An intoxicated man was brought into court. 
“Name?” 
“Gunn, your Honor.” 
“Gunn, you’re loaded.” 
“It won’t happen again, your Honor.” 
“Suspended sentence. Gunn, you’re dis- 
charged.” 
F And the report was in the papers the next 
ay. 
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THE LEGAL RESPONSIBILITY OF 
PUBLIC ACCOUNTANTS 


Long before actions either for breach of 
contract or for negligence were permitted 
action for injuries caused by the careless 
or unskillful performance of undertakings 
were common.' In the typical case the 
plaintiff, relying on the promise or rep- 
resentation of the defendant or on the 
skill usual to his calling, permitted the 
defendant to deal with his person or prop- 
erty. This permission, in the eyes of the 
law at that ancient day, absolved the de- 
fendant from responsibility for the re- 
sults of his act—the dealing with the 
plaintiff’s person or property. But the 
permission was given by the plaintiff only 
in reliance on the false representation of 
the defendant as to the services to be 
rendered. Thus the damage was related 
to the misleading representation of the 
defendant. The remedy allowed was an 
action on the case for a misfeasance. 
Such actions were not for breach of con- 
tract; they could not be grounded on a 
mere nonfeasance, and consideration in 
its modern sense was no part of the 
plaintiff’s case.2_ They were closely re- 
lated to actions for deceit on a warranty 
of goods—in fact, they were substantially 
actions on warranty of careful and skill- 
ful service.*? In the same group was the 
action against a bailee. In all, the gist 
of the wrong was the misleading of the 
plaintiff to his harm.* 


(1) Ames, Lectures on Legal History (1913), 129 
et seq. Holmes, The Common Law (1881), 183, 275. 

(2) Elsee v. Gatward (1793, K. B., 5 Durnf. & E., 
143, 150); Hyde v. Moffatt (1844, 16 Vt., 271). 

(3) “A person holding himself out to do certain 
work impliedly warrants his possession of skill rea- 
sonably competent for its performance’ (2 Beven, 
Negligence in Law, 3d ed., 1908, 1127). 

(4) Ames (loc. cit. supra, note 1). “* * * A neg- 
lect is a deceit to the bailor. For when he in- 
trusts the bailee upon his undertaking to be careful 
he has put a fraud upon the plaintiff by being neg- 
ligent, his pretense of care being the persuasion 
that —— the plaintiff to trust him’ (Lord Holt, 

n Coggs v. Bernard, 1703, Q. B., 2 Ld. Raym., 
909, ‘919: Needless to say. Lord Holt “does not refer 
to deceit in the limited sense in which it is now 
understood. ‘‘Deceit’’ formerly had a much wider 
significance. ‘In all those employments where 
peculiar skill is requisite. if one offers his services 
he is understood as holding himself out to the 
public as possessing the degree of skill commonly 
possessed by others in the same employment, and 
if his pretensions are unfounded he commits a 
species of fraud upon every man who employs him 
in reliance on his public profession” (2 Cooley, 
Torts, 3d ed., 1906, 1386, *777). 





Actions on warranties of goods are 
nowadays usually regarded as contract- 
ual in their nature, but a delictual the- 
ory of recovery is frequently insisted 
upon, the gist of which is still the mis- 
leading of the plaintiff.° In cases of im- 
perfect performance of service contracts 
the action is sometimes treated as sound- 
ing in econtract® and sometimes as in 
tort for negligent injury.” It is believed 
that a comparatively small number of 
modern misperformance cases are cases 
of proper negligence® and that these are 
the ones that would have supported the 
old writ of trespass on the case for a mis- 
feasance—those, in other words, where 
the misfeasance involves an affirmative 
dealing with the plaintiff’s person or 
property. And even these, it is submit- 
ted, are more profitably treated as cases 
of breach of contract unless the familiar 
doctrines of negligence are recast to give 
the fact of contract and its disarming ef- 
feet on the promisee full operative value. 
The old misfeasance action had at least 
the merit—which the modern negligence 
action has not—of stressing what is the 
most important element of the situation 
—the misleading of the plaintiff to his 
harm. 

A recent case (Craig v. Anyon, 1925, 
Ist Dept., 212 App. Div., 55, 208 N. Y. 
Supp., 259) presents such a situation. 
The plaintiffs, stock and commodity bro- 
kers, had in their employ one X, who is 
variously described in the opinion as a 


(5) 1 Williston, SaleS (2d ed., 1924), 369; Carter 
v. Glass (1880, 44 Mich., 154) 

(6) ‘‘* * * Where the netten is not ma'ntainable 
without pleading or proving the contract—where 
the gist of the action is the breach of the contract, 
either by malfeasance or nonfeasance—it is in sub- 
stance, whatever may be the form of the pleading. 
an action on the contract * * * (Mitchel, J., in 
Whitaker v. Collins, 1885, 34 Minn., 299. 300, 25 N. 

* q 33—action for malpractice; Ward v. St. 
Vincent’s Hospital, 1899, 1st Dept., 39 App. Div.. 
624. 57 N. Y. Supp., 784—contract to provide a 
skillful nurse; Masters v. Stratton, 1845, N. Y. Sup. 
Ct.. 7 Hill., 101—contract to operate farm and care 
for live stock; Cook v. Haggarty, 1859, 36 Pa., 67— 
the same). 

(7) For example, an attorney may be sued in tort 
for negligence in the performance of services for 
his client (Watson v. Calvert Bldg. Ass’n (1900. 91 
Md., 25, 45 Atl, 879); cf. treatment of actions for 
malpractice in Geiselman v. Scott (1874, 25 Ohlo, 
86); Baird v. Morford (1870, 29 Iowa, 531); cf. also 
Armelio v. Whitman (1908, 127 Mo. App., 698— 
negligence in raising building). 


(8) That is to say, cases in which the duty of 
care exists regardless of contract. 
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department head, margin clerk and head 
bookkeeper. At the request of certain 
customers he was authorized by the plain- 
tiffs to carry on trading in commodities 
on behalf of such customers as long as 
their margins remained intact. X’s trad- 
ing, it seems, very quickly exhausted these 
margins, but he continued his specula- 
tions, ostensibly on behalf of the custom- 
ers, during a period of five years there- 
after. His losses appeared on plaintiffs’ 
books as credit balances due the brokers 
with whom X had dealt. Large sums 
were paid out by the plaintiffs in dis- 
charge of such apparent debts, although 
there were no offsetting charges against 
customers, no customers being chargeable 
with these losses. Likewise customers 
were credited with profits never realized 
and considerable sums disbursed in reli- 
ance on the showing of these accounts. 
Here, again, of course, no offsetting 
charges were possible, since no brokers 
were responsible to the plaintiffs for such 
false profits. The defendants, a firm of 
public accountants, were retained by the 
plaintiffs over the same five-year period 
to perform quarterly audits. Had the 
defendants inspected all the plaintiffs’ 
beoks and checked them against each 
other, the falsifications would have been 
discovered and further defaleations pre- 
vented. The defendants, however, omit- 
ted to inspect certain books, accepting in- 
stead statements prepared and offered by 
the defaulter, purporting to be summaries 
of the contents of the books not inspected. 
The plaintiffs knew the audits were not 
sufficiently thorough to determine the 
actual standing of the firm, but they were 
assured by the defendants that the books 
were properly kept. At the trial two 
questions were submitted to the jury: (1) 
Were the defendants negligent? (2) If 
so, what damages to the plaintiffs result- 
ed proximately and directly therefrom— 
the amount paid the defendants as com- 
pensation for making the audit or the 
total amounts paid out, as alleged, in re- 
liance thereon? The jury found the de- 





fendants negligent, and returned a ver- 
dict for all the sums disbursed. The 
court agreed that the defendants were 
negligent, but held that the only damage 
proximately resulting was the amount 
paid as compensation. Both parties ap- 
pealed. The judgment was affirmed (one 
judge dissenting) on the grounds (1) 
that the real cause of the loss was to be 
found in the fact that the defaulter had 
been given a free hand to trade for the 
customers above mentioned; (2) that the 
plaintiffs acquiesced in the defendants’ 
omissions; (3) that the plaintiffs were 
guilty of contributory negligence in mak- 
ing payments to brokers and customers 
without personally determining that the 
payments were actually due by checking 
the accounting before each payment,® and 
(4) that the chain of causation was 
broken by the intervening criminal acts 
of the employee. 

The court quoted with approval opin- 
ions to the effect that the action was not 
one of tort, but for breach of contract.?° 
Yet throughout it dealt with the case as 
it would have dealt with one for negligent 
injury. The case clearly does not come 
within the scope of the ancient misfeas- 
ance actions, for there is no dealing with 
the plaintiffs’ persons or property; more- 
over there is no general duty to use care 
in speaking or writing.’1 It is therefore 
submitted that no action for harm result- 
ing from a negligent audit could pos- 
sibly be maintained in the absence of a 
promise to audit given under circum- 
stances amounting to consideration. In 
view of this it seems strange to classify 
the action as other than contractual. 

(9) It is not clear whether the court meant that 
the plaintiffs relied on the oral representations of 
X without even looking at the accounts, or that the 
plaintiffs rel'ed on the prima facie showing of each 
customer’s or broker’s account without analysis or 
comparison of one account with the other. If the 
former, since inspection would have disclosed ap- 
parent agreement between the accounts and X's 
oral representations, failure to inspect cannot be 
said to have had any causal significance. If the 
court meant the latter, the pla‘ntiffs, as will be 


shown, were under no necessity to analyze and 
compare. 


(10) 212 App. Div., at 66, 208 N. ¥. Supp., at 268,,iie 


(11) Smith. Liability for Negligent law 
(1900, 14 Harv. L. Rev., 184); Williston, a 


for Honest Misrepresentation (1910, 24 Harv. 
Rev., 415). 
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Substantively considered, an imperfect 
performance is not less a breach of con- 
tract or more a tort than total failure 
to perform. If it be argued that the con- 
tract raises a tort duty of careful per- 
formance conditional upon the contract- 
or’s actually beginning to perform, it is 
difficult to see why this is not merged 
in the unconditional contract duty of the 
same tenor. That there would in a com- 
mon-law state be a choice of remedy is 
conceded,!” but even if the remedy chosen 
were case for negligent injury, the con- 
tract would have to be shown, and, as 
suggested above, the rules of negligence 
would have to be given special content to 
apply properly to the situation. 

In the proper negligence case the de- 
fendant has done nothing to lead the 
plaintiff to expect one course of action 
rather than another. It is obviously 
otherwise when a contract has been made. 
The contractor actively induces the con- 
tractee to rely on his doing certain things. 
The essence of contract as distinguished 
from nudum pactum is that the promise 
is one that it is reasonable to rely upon. 
After contract the promisee should be, 
and is, entitled to put the matter from 
his mind unless and until he is apprised 
that there is no intention to perform. 
Then he ‘‘must mitigate damages.’’?* 

(12) “Under the contract negligently erroneous 
statements and imprudent advice become torts, on 
the same principle that under a warranty an 
erroneous statement was a deceit by the old com- 
mon law, without even negligence’’ (Holmes, J., in 
Corey v. Eastm an, 1896, 166 Mass., 279, 287, 44 N. 
B., 217, 218). ‘* * Wherever there is a contract 
and something yyy be done in the course of the 
employment which is the subject of that contract, 
if there is a breach of duty in the course of that 
employment, the plaintiff may recover either in tort 
or contract”’ (Lord Campbell in Brown v. Boorman, 
1844, H. L., 11 Cl. & F., 1 

(13) Thus, where knowledge comes by way of 
total breach at the date set for performance, the 
measure of damages to a buyer is the difference 
between the contract price and the market price at 
the date and place set for performance (Schop- 
flocher v. Zimmermann, 1925, 240 N. Y., 507). But 
where from the nature of the contract the con- 
tractee cannot be expected to learn of the breach 
until long after the date set for performance, the 
damage is measured as of the date of notice (Cam- 
den Cons. Oil Co. v. Schlens (1882, 59 Md., 31). 
Where knowledge comes by way of repudiation 
before the plaintiff has completed his performance 
he cannot increase damages by continuing it (Clark 
v. Marsiglia (1845, N. Y. Sup. Ct., 1 Denio, 317). 
Prospective inability to perform has occasionally 
been recognized as an anticipatory breach (see, for 


example, Central Trust Co. v. Chicago Auditorium 
Ass’n, 1916, 240 U. S., 581, 36 Sup. Ct., 412). 





Should a factually imperfect but appar- 
ently perfect performance make reliance 
on perfect performance no longer proper? 
Should active vigilance by the plaintiff 
be a condition precedent to recovery for 
harm consequent upon the defendant’s 
breach? Factually the relations of the 
parties are changed so that of the two 
the contractee is now the better circum- 
staneed to discover a default; the serv- 
ices are rendered—the goods are deliv- 
ered. If the contractor was unwittingly 
careless or unskillful in his services or 
unknowingly has delivered defective goods 
it is reasonable to require the contractee 
to prevent harm from ensuing if he ean. 
And so, while he should be entitled to as- 
sume performance, if facts pointing to a 
default come to his attention, he should 
investigate, but if the result of investiga- 
tion is such as would allay the suspicions 
of a reasonable man, he should be en- 
titled safely to proceed.1* Nor should 
suspicion as to the existence of some fact 
unrelated to the contractor’s default bar 
recovery where the suspected fact does 
not exist, and where, in addition, there is 
nothing to eause suspicion of defendant’s 
default.1° However slight the degree of 
vigilance necessary to discover the de- 


fendant’s default, the plaintiff’s failure 
to exercise it should never, in the absence 


of suspicious circumstances, bar his re- 
eovery for harm consequent upon the 
breach of contract.1® 

This is an absolutely necessary rule for 


the law of business relations. Any other 


(14) The contractee may rely, except in the face 
of facts putting him on inquiry (Gascoigne v. Cary 
Brick Co., 1914, 217 Mass., 302, 104 N. E. 734; Bag- 
ley v. Cleveland R. M. Co.. 1884, C. C., N. D. 'N. : 
21 Fed., 159). 

(15) But see (1924) 2 Camb. L. Jour., 82. 

(16) ‘“‘The plaintiff’s misconduct consisted in a 
failure to discover by inspection a defect in an 
article specially made for it. * * * Such a failure 
might make the plaintiff answerable to its men, but 
even if its conduct be called want of ordinary care, 
it was induced * * * by the warranty or repre- 
sentations of the defendant’? (Holmes. C.J., in Bos- 
ton, W. H. & R. Co. v. Kendall, 1901, 178 Mass., 
232, 237, 59 N. E., 657). “The plaintiffs owed no 
duty to the defendants to examine the chain before 
allowing it to be used by their workmen. The only 
duty they owed in that respect was to the work- 
men” (Lord Esher in Mowbray v. Merryweather, 
1895, 2 Q. B., 640, 644; but see Birdsinger v. McCor- 
mick H. M. Co., 1903; 183 N. Y., 487, 76'N. E., 611, 
and cf. MacPherson v. Buick Motor Co., 1916, 217 
N. Y., 382, 111 N. E., 1050). 
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rule wculd have every man minding every 
other man’s business. Eternal vigilance 
may be a good rule for primitive com- 
munities and one-man businesses, but in 
a highiy organized society one must be 
permitted to rely on the undertaking of 
others in ordering his own activity. 
Otherwise no division of labor, no spe- 
cialization of function is possible. This 
rule puts the legal responsibility on him 
who has the economic function. This is 
proper since he is the one best circum- 
stanced to fend off harm. The proper dis- 
charge of his function protects him from 
loss and others from injury.’” 

Of course, the contractee may rely only 
for purposes within the reasonable con- 
templation of the contractor.18 The con- 
ventional purposes of an audit are (1) 
the detection and prevention of fraud 
and error and (2) the ascertainment of 
the actual financial condition and earn- 
ings of the enterprise.1® It seems clear 
that it should be a breach of contract 
(‘‘negligence,’’ misfeasance) as a matter 
of definite law for an auditor to accept the 
results of any accounting process without 
analysis, whether proffered by an ordi- 
nary clerk or by an employee manager.”° 
If the objects of an audit are kept in 
mind this cannot be doubtful. Jury, 
judge and appellate justices were in ac- 
cord as to the misfeasance of the defend- 

(17) The possible loss to the auditor is admittedly 
great, and the extent of the loss bears no relation 
to the extent of the breach. He is an insurer 
against all harm caused, in a legal sense, by his 
carelessness, but so is every negligent person (see 
Corb'n, Rights and Duties. 1923, 33 Yale Law Jour- 
nal, 501, 524 et seq.). To argue against the imposi- 
tion of responsibility for consequential harm that it 
thet hecnase the danger ef karen to the contracios 
is very great the penalty for carelessness should be 
very small—an absurd conclusion. The auditor’s 


remedy is to be careful. He warrants care and 
skill only; not absolute accuracy of result. 


(18) Hadley v. Baxendale (1854, 9 Exch., 341). 


(19) 1 Montgomery, Auditing: Theory and Prac- 
tice (1922), 19. ‘“‘There can be no doubt but that 
the business public look upon the discovery of fraud 
as an important object to be attained by an audit 
* © © (ibid., at 21). 

(20) The court conceded the misfeasance. but 
cited In re Kingston Cotton Mill Co. (No. 2, 1896, 2 
Ch., 279) for the proposition that the acceptance of 
summaries proffered by employee managers is not 
misfeasance. But in that case there was not. as in 
the instant case. any certain way of analyzing and 
checking the summary in question. ‘The detection 
of fraud is first in the logical presentation of the 
objects of an audit, because less experience is re- 
quired to unearth it * * *” (Montgomery op. cit., 
supra, note 19, at 21). 





ants in the instant case, but it should, it 
seems, have been so ruled as a matter of 
definite law. 

The evidence relied upon to show that 
the plaintiffs acquiesced in the defend- 
ants’ misfeasance was the statement of 
the latter that they could not certify the 
actual financial condition of the company 
without making certain calculations 
which they had omitted. The plaintiffs 
never objected, but the quarterly audits 
continued. Clearly the audits had some 
purpose, and since this evidence rules 
out the second of the conventional ob- 
jectives above noted, it makes it more 
certain that the purpose of these par- 
ticular audits was the discovery of fraud 
and error, and that the plaintiffs relied 
on the statements of the defendants that 
there was neither. 

It is a matter of common knowledge 
that in large business enterprises it is 
necessary for a proprietor to delegate to 
employees many functions, some discre- 
tionary, which in a smaller business he 
would discharge himself. The larger the 
business the less supervision he can give 
such employees. It is not ordinarily 
thought to be bad business practice so to 
delegate what in a smaller business would 
be proprietary functions, or to omit per- 
sonal supervision. Neither is it thought 
bad business practice to pay bills in the 


‘usual course of business on the prima 


facie showing of accounts. In the nature 
of the case reliance must be had on the 
representations of the employees to whom 
the proprietor has intrusted the keeping 
of these accounts. But the danger of the 
situation is apparent. The check the 
business community has developed is the 
disinterested third-party expert—the pub- 
lie accountant or auditor. If this piece 
of machinery is to be of real value to 
the business man he must be legally safe 
in relying upon it.”4 

lit 2 ce, Oe cenit mt, oe ste toads 
contrastars of ter Menai (at Oseateace 


dent & Guar. Corp’n v. Hooker Electro Chemical 
Co., 1925, 240 N. Y., 37, 147 N. E., 351). 
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In the instant case the plaintiffs in- 
trusted their employee with 
various functions, discretionary, 
which, as the event proved, enabled him 
to effect his dishonest ends. But this in- 
trusting was antecedent to the first audit, 
and each report of the auditors consti- 
tuted an assurance that to date the in- 
trusting had been justified, and that dis- 
bursements to date in reliance on the em- 
ployee’s representations had been prop- 
erly made. Twenty times the auditors 
made that report. It is not surprising 
that they induced great feith in the 
trusted employee, and that very large 
payments were finally made on _ the 
strength of his representations that they 
were due. Unless the size of the pay- 
ments or the attendant circumstances 
were such as should have aroused the 
plaintiffs’ suspicions and such as should 
have led the plaintiffs to investigate, the 
auditors are chargeable with the losses, 
since but for their omissions the losses 
subsequent to the first audit would not 
have occurred. Neither intervention in 
time of the plaintiffs’ continued acts in 


dishonest 
some 


reliance on the dishonest employee nor 


the intervention of that employee’s crim- 
inal acts is fatal to the plaintiffs’ case, 
since both were to be anticipated—the 
former as the plaintiffs’ established busi- 
ness practice, the latter as the very thing 
the contract was made 
vent. It is to be feared that the court 
took the requirement of proximity be- 
tween cause and effect to mean proximity 
in time rather than proximity in con- 
templation.? 

(22) There is no general principle that the inter- 
vening criminal act of a third party always breaks 
the chain of causation (see forged check cases cited 
in note 23, infra; also Deane v. Michigan Stove Co., 
1896. 69 Ill. App.. 106). Recovery of moneys em- 
bezzled by employee of plaintiff has been allowed 
against auditors employed to check plaintiff's cash 
account where but for their carelessness the em- 
bezzlement would not have occurred (Smith v. Lon- 
don Assurance Corp’n, 1905, 2d Dept., 109 App. Dv. 
882, 96 N. Y. Supp., 820; contra. City of East Grand 
Forks v. Steele, 1913, 121 Minn., 296, 141 N. W.. 
181). There is no responsibility for a negligent 
audit to a stranger to the contract who makes a 
losing investment in reliance thereon (Landell v 
Lybrand 1919. 264 Pa., 406. 107 Atl.. 783). But 
quaere where the audit is intended and known to 
the auditor to be intended for the benefit of a th'rd 
party? Cf. the responsibility of a title abstra*tor 


on similar facts (Anderson v. Spriesterbach, 1912 
69 Wash., 393, 125 Pac., 166). 


to detect and pre-- 








It has been said that the continuation 
of the plaintiffs’ established business 
practices was to be anticipated, but it 
must be emphasized that radical depar- 
tures therefrom were not. The true rule 
of damages for the instant case is to be 
discerned in another New York decision. 
Critten v. Chemical Nat. Bank.?* In 
that ease the plaintiff_depositor sought to 
recover the amount of a series of twenty- 
four checks, forged and presented by one 
of his employees and paid by the defend- 
ant bank in twenty-four separate in- 
stances scattered over a period of some 
two years. During that time the verifica- 
tion of the bi-monthly bank statement 
was intrusted by the plaintiff to the 
forger. The forgeries were, of course, 
not reported to the bank. There was no 
evidence that the failure to discover and 
report the forgeries had deprived the bank 
of opportunity of restitution from the 
forger on the checks paid prior to the 
first bi-monthly statement. It was held 
that the bank could not charge the depos- 
itor with such checks unless deprivation 
of the opportunity for restitution had re- 
sulted. As to subsequent checks, it was 
held that the bank might charge the de- 
positor’s account therewith unless neg- 
ligent in making the payments, and neg- 
ligence seems to have meant payment in 
the face of facts that would put a rea- 
sonable man on inquiry, for the power to 
charge the depositor was denied on one 
of the subsequent checks paid in the face 
of indicia of forgery. Furthermore, the 
power to charge was denied on all checks 
subsequent thereto, since but for the 
bank’s omission to get a confirmation of 
the suspicious check from the depositor 
the forgery would have been disclosed to 
the depositor and the forger dismissed. 
The court speaks of the depositor’s omis- 
sion io report forgeries as misleading the 
bank to its prejudice. Absence of notice 

(23) (1902) 171 N. ¥., 219, 63 N. E., 969. Accord: 
Nat. Dredg:ng Co. v. Farmers’ Bank (1908, Del.. 6 
Penn.. 580, 69 Atl.. 607). For other cases and gen- 
eral discussion see Arant. Forged Checks—The 


Duty of the Depositor to His Bank (1921, 31 Yale 
Law Journal, 598). 
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may be assumed by the bank to mean 
that reported payments were in fact au- 
thorized and that similar payments may 
safely be made. But there is nothing to 
mislead the bank into thinking that dis- 
similar payments or much larger or much 
more numerous payments may safely be 
made. Such dissimilarity or disparity in 
size or number of the checks presented 
by the forger would be a circumstance to 
put the bank on ‘nquiry. 

So in the instant case the auditor was 
not chargeable with payments made prior 
to the first audit unless the non-discovery 
deprived the plaintiffs of the opportunity 
of obtaining restitution from the default- 
ing employee. As to payments subsequent 
to the first audit, each should be consid- 
ered separately. Unless the disburse- 
ments made were much larger than usual 
or much more numerous than usual, or 
unless there were other circumstances 
present to put the plaintiffs on inquiry 
the auditor should be chargeable. It may 
be that the fact adverted to in the opin- 
ion that there had been in threé months 
an apparent change of position of some 
$500,000 was such a circumstance as de- 
manded investigation, but in any event 
this circumstance cannot be considered 
apart from the fact that twenty assur- 
ances by the auditor had antedated it. 
And this circumstance hag no bearing on 
the question of the auditors’ responsibil- 
ity for earlier payments. 

It is believed that the treatment of 
such cases as this as sounding in tort 
for negligent injury is to be explained 
in part as a survival from the ancient 
misfeasance cases and in part as mere 
‘‘mechanical jurisprudence.’’ He who 
contracts to render services is bound to 
exercise the care and skill of the ordi- 
nary prudent member of his profession or 
ealling.. This looks like ‘‘the care of 
the reasonably prudent man under the 
circumstances,’’ and such it probably is. 
But the use of this label has led to the 





application in. many of these cases of the 
familiar doctrine of contributory negli- 
gence, and this. is undesirable. ‘‘Due 
eare,’’ to most minds, lay and legal, carries 
the concept of active vigilance. This 
should not be required of the plaintiff 
contractee. That ‘‘objective good faith’’ 
—the rule here contended for—is in the 
light of careful analysis really ‘‘due care 
under the circumstances’’ is no excuse for 
submitting to the jury, without more, the 
question of the contractee’s contributory 
negligence.** The jury need the guidance 
of a rule of more definite content—a rule 
that will emphasize and take into account, 
as did the ancient misfeasance actions, the 
misleading behavior of the contractor.— 
(Yale Law Journal, November, 1925.) 

(24) “* © © The featureless generality, that the 
defendant was bound to use such care as a pru- 
dent man would do under the circumstances, ought 
to be continually fiving place to the specific one 
that he was bound to use this or that precaution 
under these or those circumstances. .The stand 
which the defendant was bound to come up to was 
a standard of specific acts or omissions, with refer- 
ence to the specific circumstances in which he 
found himself. If in the whole department of un- 
intentional wrongs the courts arrived at no further 
utterance than the question of negl'gence, and left 
every case, without rudder or compass, to the jury. 
they would simply confess their inability to state 
a very large part of the law which they pues 
the defendant to know, and would assert by implli- 


cation that nothing could be learned by experience” 
(Holmes, The Common Law, 1881, 111). 








Young Hopeful: “Father, what is a traitor 
in politics?” ’ 
Ve‘eran Politician: “A traitor is a man who 
leaves our party and goes over to the other 
one.” 
Young Hopeful: “Well, then, what is a man 
who leaves his party and comes over to. yours?” 
Veteran Politician: “A convert, my son.” 








They were climbing a lofty peak of the Alps, 
and she was standing a few feet above him. 
She turned and gazed in wonderment. 

“What,” he gasped, “what do you see?” 

“Far, far below,” she cried, “I see a long 
white ribbon almost back to our hotel.” 

“Ta, ha!” he ejaculated. “It’s that hotel 
bill overtaking us.” 


Two Negroes were lying behind a packing 
case on the dock at Brest, taking the labor out 
of the alleged Labor Battalion. Said one boast- 
fully: ; 

“Boy, Ah comes f’um a tough breed. Mah ole 
man done cut his nails wif a ax an’ brash his 
teef wif a file.” 

“Huh, ain’t so tough. Mah ole man am a 
plumber, an’ twice a week he done shive hisself 
wif a blow torch.”—American Legion Weekly. 
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MINES AND MINERALS—DAMAGE TO 
LEASEHOLD 


HUMBLE OIL & REFINING CO. v. KISHI 
276 S. W. 190 


(Commission of Appeals of Texas, Section A. 
Oct. 21, 1925) 


Where a trespasser enters on land and drills 
a dry hole, he is liable for the market value of 
the oil and gas leasehold, which he has de- 
stroyed by drilling the dry hole. 


E. E. Townes and John C. Townes, Jr., both 
of Houston, D. C. Bland, of Orange, and G. P. 
Dougherty, of Houston, for plaintiff in error. 

Holland & Holland, of Orange, for defendant 
in error. 

BISHOP, J. In this case both the Humble 
Oil & Refining Company and K. Kishi have filed 
applications for writs of error, and there is 
here presented for review the holding of the 
Court of Civil Appeals on all questions dis- 
cussed in its opinion. 261 S. W. 228. We agree 
with the conclusion reached by the Court of 
Civil Appeals on all questions except its hold- 
ing that proof of the market value of the lease- 
hold interest in the land involved did not in 
law furnish the measure of damages which 
should be awarded, and only such statement of 
the case is here made as is deemed necessary to 
a discussion of this holding. 

K. Kishi, the owner of all the surface and 
three-fourths undivided interest in the oil and 
mineral rights, and Isaac Lang, the owner of 
the remaining one-fourth interest in the oil and 
mineral rights of 50 acres of land in Orange 
County, Tex., executed to the‘Humble Oil & 
Refining Company a lease granting to it the 
exclusive right to enter upon said land and drill 
oil wells and take therefrom the oil. This lease 
was of date December 23, 1919, but was not 
signed and acknowledged by Lang until January 
29, 1920, and was thereafter delivered to said 
Humble Oil & Refining Company. By its pro- 
visions it was to remain in force for no longer 
period of time than three years from its date, 
unless within said three years drilling for oil 
was commenced. No drilling was begun within 
the time provided, and the lease expired. After 
the expiration of this lease, in January, 1923, 
oil was found on an adjoining tract of land in 
a well drilled near this 50 acres. On January 
23, 1923, the Humble Oil & Refining Company 
entered upon this 50 acres of land, and began 
drilling an oil well thereon, claiming the ex- 





clusive right to the leasehold interest therein. 
It claimed that the lease had not expired, and 
that under its terms it did not expire until 
three years after it was signed and acknowl- 
edged by Lang and delivered. Kishi protested 
against this entry, and advised the Humble Oil 
& Refining Company that he would hold it 
responsible for any damages that might accrue 
to him. Lang, however, consented to the entry 
under the claim made. 

The Humble Oil & Refining Company re- 
mained in possession under this entry until It 
completed the drilling of the well, which re- 
sulted in the failure to find oil, and it relin- 
quished possession on May 10, 1923. As a result 
of the discovery of oil on the adjoining tract of 
land, the leasehold interest in the 50-acre tract 
was of the market value of $1,000 per acre. At 
the time the Humble Oil & Refining Company 
relinquished possession, and thereafter the 
leasehold interest had no value by reason of the 
failure to find oil on this tract. 

In suit by Kishi against the Humble Oil & 
Refining Company for damages sustained -by 
him, the district court awarded him nominal 
damages in the sum of $1 only, holding that 
the amount of damages sustained by him was 
uncertain and not susceptible of proof. On 
appeil from this judgment the Court of Civil 
Appeals held that he was under the facts en- 
titled to recover the actual damages occasioned 
by reason of the wrongful entry and ouster 
which was the value to him of his three-fourths 
undivided leasehold interest, but that proof of 
the market value of the entire leasehold inter- 
est was not in law sufficient upon which to base 
the amount of his recovery. 

Oil in place under the land is real estate. The 
exclusive right to enter unon the land, drill 
wells thereon, and remove therefrom the oil to 
exhaustion, paying therefor a portion of the oil 
when extracted or the equivalent of such por- 
tion, is a property right which the law protects. 
The Humble Oil & Refining Company, wrong- 
fully claiming to own this right over the pro- 
test of Kishi, and excluding him therefrom, 
entered upon his 50 acres of land for the pur- 
pose of drilling the well. This was clearly a 
trespass and ouster. This right had a market 
value of $50,000, being $1,000 per acre. Haid 
Lang not consented, and had he and Kishi 
joined in a suit to recover their damages for 
the wrongful entry, the measure of their dam- 
ages would have been the market value of the 
leasehold interest which is here shown to be 
$1,000 per acre. Lang would have been entitled 
to one-fourth and Kishi to three-fourths of the 
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amount recovered. We can conceive of no rea- 
son why Kishi should be permitted to recover 
either a larger or smaller amount, because it is 
shown that Lang consented to the entry. 


The Humble Oil & Refining Company insists 
that it should not be required to pay as dam- 
ages Kishi’s proportionate share of the market 
value of this leasehold interest, because it en- 
tered upon the land in good faith, believing 
that its lease had not expired. Though it did 
so in good faith, without any intention to injure 
Kishi, it asserted a right it did not have. This 
right, at the time it was wrongfully asserted, 
had a market value. Had the oil company 
acquired this right by purchase before its entry, 
the presumption of law is that it would have 
been required to pay the market value therefor. 
Had it done so, Kishi would have been entitled 
to receive three-fourths of the market value of 
the leasehold interest. We think that in this 
case three-fourths of the market value of the 
leasehold interest was the measure of the dam- 
ages which Kishi was in law entitled to recover, 
and that proof of the market value was in law 
sufficient upon which to determine the amount 
of judgment in his favor. Gulf, Colorado & 
Santa Fe Ry. Co. v. Cusenberry, 86 Tex. 529, 
26 3S. W. 43. 

We therefore recommend that the judgment 
of the Court of Civil Appeals be reversed, and 
that the judgment of the district court be so 
reformed as to allow K. Kishi judgment against 
the Humble Oil & Refining Company for the 
sum of $37,500, with legal interest, and, as so 
reformed, that the judgment of the district 
court be here affirmed. 

CURETON, C. J. Judgment of the Court of 
Civil Appeals reversed, and that of the district 
court reformed, and, as reformed, affirmed, as 
recommended by the Commission of Appeals. 


NOTE—Liability of Trespasser for Drilting 
Dry Hole on Land, Thereby Destroying Oil 
Leasehold Value.—The reported case appears to 
be one of first impression. The Texas Court of 
Civil Appeals (261 S. W. 228), in the same case, 
held that where the lessee’s entry to explore for 
oil and gas after expiration of his lease con- 
stituted a trespass, the owner was entitled as 
damages to the market value of leasehold rights 
and privileges in the land, but further held that 
the owner was not entitled to any specific sum 
as damages without a showing that he had an 
opportunity to lease, and would have accepted 
it, or what he could and would have leased his 
interest in oil and mineral rights for at the 
time of the trespass. This, the Supreme Court 
holds, is not the way to prove the value of the 
leasehold rights. Proof of the market value, is 
the proper method. 





BOOK REVIEW 


GLEASON AND OTIS—INHERITANCE 
TAXATION 


The fourth edition of a Treatise on the Law 
of Inheritance Taxation and the Federal Estate 
and Gift Taxes, with Statutes, Decisions and 
Forms by Lafayette B. Gleason and Alexander 
Otis has just been issued by Matthew Bender & 
Company, Albany, New York. The present 
edition was revised by Mr. Otis. This is a 
general treatise for all states, but so arranged 
as to be to all practical purposes a local work 
for all states imposing inheritance taxes. It 
includes a table of cases for each state, sep- 
arately arranged in alphabetical order. 

A new edition of this work was made impera- 
tive by the fact that thirty-eight states and the 
Federal Government have changed their laws 
since the last edition. The radical amendments 
to the Federal Estate Tax have necessitated 
new rulés and regulations, promulgated April 
15th, 1925, and separate rules, regulations and 
forms have been issued for the Gift Tax. These 
are published in full in this edition. 

Relative to the plan of the fourth edition, the 
publishers have this to say: 

“The whole scheme of the book has now been 
altered. The present volume is divided into 
four distinct parts. 

“First, the Federal Statute, with digest of 
decisions, procedure, rules and regulations, and 
forms. : 

“Second, a General Treatise, subdivided into 
twenty-four chapters, which undertakes to 
classify and analyze the law of the entire sub- 
ject, with citations from every State in the 
Union and a theoretical discussion of the many 
and intricate problems involved. 

“Third, the New York Statute, forms, rules 
and regulations, and procedure, rendered neces- 
siry by the fact that the New York decisions 
equal in number all other jurisdictions com- 
bined, and 

“Fourth, the Statutes of all the Other States, 
alphabetically arranged. 

“The Table of Cases arranged by States 
adopted in former editions has been preserved; 
although novel it has been generally com- 
mended, as it gives the attorney in each State 
an opportunity to see at a glance what decisions 
have been rendered in his own jurisdiction. 

“Some of the material that found its place in 
former editions has been eliminated as obsolete. 
In fact, if this had not been done, it would have 
been necessary to divide the work into two 
volumes, a result to be avoided if possible.” 
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1. Aliens—Status as Merchant.—Father of one 
seeking admission as minor son of a domiciled 
Chinese merchant was deprived of his status of 
merchant by his devoting the greater part of his 
time to, and principally deriving his income from, 
a lottery, which had no connection with his occupa- 
tion as a merchant.—Chin Hong v. Nagle, U. S. C. 
C. A., 7 F. (2d) 609. 

2. Animals—Unlicensed Dogs.—Acts 1879, p. 54, 
as amended by Laws 1917, p. 52, § 2, and Laws 
1923, p. 10, § 2, entitled, “An act in relation to 
licensing dogs and the disposal of the license fees,” 
section 2b, as added by Laws 1917, p. 52, § 1, and 
amended by Laws 1923, p. 8, § 1, authorizing kil-ing 
of all unlicensed dogs and dogs not wearing metallic 
tags required by act, or dogs trespassing on prem- 
ises where sheep are kept. held invalid as arbitrary 
taking of property without due process of law and 
not within police power.—Kasch v. Anders, IIl., 149 
N. E. 275. 


3. Army and Navy—aAttorney’s Fee.—Act Sept. 
2, 1914, § 13, as added by Act Oct. 6, 1917, § 2, and 
amended by Act May 20, 1918, § 1 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 514kk), providing for 
Bureau of War Risk Insurance, as already amended 
by Act June 12, 1917 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 514a-514i), providing that pay- 
ment to attorney for assistance in preparing an 
execution of papers necessary in presenting claim 
to Bureau a War Risk Insurance or Veterans’ 
Bureau, its successor, under Act Aug. 9, 1921, § 3 
(Comp. St. Ann. Supp. 1923, § 967%b), should not 
exceed $3, is not limited in its app‘ication solely to 
clerical work and filling out forms or affidavits of 
claim, so as to permit an additional charge for 
useful investigation and preparatory work.—Mar- 
golin v. United States, U. S. S. C., 46 S. Ct. 64. 


4. Arrest—Bulk Sales Act.—Noncompliance with 
the requirements of the Bulk Sales Act (P. L. 1915 
p. 377; 2 Comp. St. 1910, p. 2622). standing alone, is 
not evidence of fraud justifying an order to hold to 
bail or an attachment under section 84 of the 
Practice Act of 1903.—Leventon v. Davison, N. J., 
130 Atl. 632. 

5. Attorney and Client—Claim for War Risk In- 
surance.—Act Sept. 2, 1914, § 13, as added by Act 
Oct. 6, 1917, § 2, and amended by Act May 20, 1918, 
} 1 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 

614kk), limiting amount chargeable by attorney 
for assistance in preparation and execution of 
papers necessary in presenting claim for war risk 
insurance, construed to prohibit charge in excess 
of that provided, notwithstanding useful investiga- 
tion when fs gage work was done, is not vio- 
lative of Const. Amend. 5.—Margolin v. United 
States, U. S. S. C., 46 S. Ct. 64. 

6. Automobiles—Attachment.—Where automobile 
was attached on December 4, and chattel mort- 
gagee knew of service thereon, but made no de- 
mand until March 10, 1925, and no reason was 





ber 27, demand by plaintiff, under G. L. c. 223 §§ 
74, 75, held not within reasonable time.—Demers Vv. 
Winslow, Mass., 149 N. E. 110. 


7.—Duty of Guest.-—Deceased, as voluntary 
guest of defendant, driver of automobile, held not 
to sustain towards him the relation of a person 
engaged in a joint enterprise in operating the car. 
—aAlbritton v. Hill, N. C.. 130 S. E. 5. 

8.——Duty to Guest.—Driver, employed to operate 
automobile. being at time in exclusive control 
thereof, is apparent’y within scope of his authority 
in ejecting therefrom one not entitled to ride, 
though such person is riding by driver’s permission 
where driver in granting permission acted heyond 
scope of authority, and therefore where such per- 
son is thrown from automobile and killed by willful 
and wanton act of driver. owner is liable-—Moore 
v. De Kalb Supply Co., Ga., 129 S. E. 899. 


9.—Fire Policy.—Automobile fire policy held 
not void, if insured fraudulent’y stated that mort- 
gage thereon had been paid, where policy contained 
clause making it payable to mortgagee as his in- 
terest might appear and same was not paid until 
after the fire, and insurer in issuing policy did not 
rely on insured’s statement.—Standard Auto Ins. 
Ass’n v. Reese, Ind., 149 N. E. 137. 


10. Negligence.—In an action against bus com- 
pany for negligent injury, where uncontradicted 
evidence showed that driver lost control of bus on 
down-grade, causing it to tip, and there was no 
contention that plaintiff was guilty of contributory 
negligence, the doctrine of res ipsa loquitur applies. 
—Coblentz v. Jaloff, Ore., 239 Pac. 825 

_11.—— Negligence. — Negligence in permitting 
eight-year-old boy to sit on floor of truck in open 
doorway, with feet on running board, held not, as 
matter of law, proximate cause of injury resulting 
when truck upset on county highway.—McCoy v. 
Terhorst, Wis., 205 N. W. 420. | 

12.——Speed.—That truck strik'ng plaintiff’s car 
traveled a distance of 12 feet until stopped, not- 
withstanding application by truck driver of his 
emergency brake, might be taken into considera- 
tion in determining both speed of truck and control 
which its driver had exercised.—Ortmann v. A. 
Leath & Co., Wis., 205 N. W. 397. 


13. Theft From Repair Shop.—Extra tires and 
tubes, attached to automobile when left with de- 
fendant for repairs, held to be part of its equip- 
ment and within contract of bailment.—Rogers v. 
Murch, Mass., 149 N. E. 202. 


14. Bailment—Collateral Security.—Where owner 
of Liberty bonds lent them to bank with under- 
standing that bank could use them as collateral to 
secure loan, pledgee of such bonds was r ghtfully 
in possession, and had authority under contract of 
pledge to sell them and apply proceeds to payment 
of gen. and as against such pledgee owner was not 
entitled to return of bonds, nor to so much of pro- 
ceeds of their sale as was required to pay loan.— 
Whitford v. Lane, N. C., 130 S. E. 36. 

15. Bankruptcy—Assignment.—Ordinarily, where 
alleged act of bankruptcy is that creditor has made 
general assignment, those who have assented to 
assignment cannot petition to’ have assignor de- 
clared a bankrupt.—In re Housman, U. S. C. C. A., 
7 F. (2d) 329. 

16.—Assignment.—Under Bankruptcy Act, § 706 
(Comp. St. § 9654), and section 47a, as amended 
(Comp. St. § 9631), trustee could not avoid bank- 
rupt’s common-law assignment for benefit of cred- 
itors, made 20 months before bankruptcy proceed- 
ing, wth consent of all the creditors, nor recover 
from the assignee such of the property as remained 
undistributed at time of adjudication.—Galbraith v. 
Kline, U. S. D. C., 7 F. (2d) 682. 

17.— Foreclosure Sale.—A foreclosure sale of 
realty in territory of Hawaii, which was begun in 
conformity with the statute of the terr’tory and 
the power of sale contained in the mortgage, and 
in all respects valid, held not invalidated by filing 
of involuntary petition in bankruptcy against mort- 
gagor between date of publishing notice of fore- 
closure sale and date of sale.—Robinson v. Kay, 
U. S.C. C. A, 7 KF. (2d) 576. 

18.—Involuntary Petition.—An involuntary peti- 
tion, filed against a partnership and its members, 
must allege, not only inso!vency of the partner- 
ship, but also of the partners at time of filing 
petition —In re Russell, U. S. D. C., 7 F. (2d) 508. 

19.——Preference.—The four elements necessary 
to constitute a “preference’’ under Bankruptcy Act, 
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8§ 60a, 60b (Comp. St. § 9644), are (1) transfer 
from an insolvent to a creditor, (2) its effect to 
enable such creditor to obtain a greater percentage 
of his debt than others in the same class, (3) rea- 
sonable cause for him to believe that would be its 
effect, and (4) transfer within four months before 
bankruptcy.—In re Shaw, U. S. D. C., 7 F. (2d) 381. 


20.—Repayment to Wife.—Where husband. hav- 
‘ng given money to wife, invested it for her in 
land, taking title in his own name, his later repay- 
ment to her of money so invested at time when he 
was insolvent held not fraudulent transaction, such 
as would be set aside on petition of trustee in 
aaa iliac v. Isaacson, Wis., 205 N 
391. 


3:.—Sale of Merchandise.—Bank whose cashier 
knew of sale of entire stock by merchant debtor of 
bank to corporation and approved thereof cannot, 
in bankruptcy proceedings against such corpora- 
tion, set up that Oregon Bulk Sales Law was not 
complied with.—In re Scranton & Short, U. S. D. 
C., 7 F. (2d) 473. 


22.— Security for Indebtedness.—The deposit by 
bankrupt corporation, of its mortgage bonds as 
collateral security for a past indebtedness and for 
future loans held legal and to give the creditor the 
security of the mortgage.—In re Sharon-Warren 
Iron & Metal Co., U. S. D. C., 7 F. (2d) 475. 


23. Banks and Banking—German Marks.—Where 
bank contracted with plaintiff to sell marks ex- 
change on Berlin and to hold amount thereof to 
plaintiff’s account for its use, mere purchase of 
marks by bank and placing thereof to its credit in 
German bank held not compliance with its con- 
tract, as contract amounted to a sale of credit.— 
Kupfer Bros. Co. v. Chemical Nat. Bank, N. Y., 
211 N. Y. S. 852. 


24.——Name of Bank.—In suit by one trust com- 
pany against another to restrain name adopted by 
latter, on ground that its use will result in unfair 
competition, while approval of superintendent of 
banks, under Banking Law, § 23, of name adopted, 
is not a final determination of the matter, and is 
subject to review by the courts, his wide experi- 
ence and apparent opinion that no confusion or 
injury can result are entitled to weight.—New York 
Trust Co. v. New York County Trust Co., N. Y., 
21LN. Y¥. 3. 785. 


25.—Nonpayment of Note.—In discounting note 
to bank, with agreement to leave funds on deposit 
to cover note, and, in case it was not paid at 
maturity, to charge it to payee’s account, on non- 
payment at maturity and later insolvency of bank. 
note, as between payee and bank, was paid, since 
payee had enough funds on deposit to cover note 
on date of maturity, although, under C. S. § 3047, 
payee was liable only as indorser prior to maturity. 
—Williams v. Coleman, N. C., 129 S. E. 818. 


26.——Worthless Check Act.—Indictment in prose- 
cution under Worthless Check Act (Pub. Laws 1925, 
c. 14) held not to charge an offense where, though 
charging “insufficient funds on deposit,’ did not 
charge want of credits; such defect not being cured 
by ciause affording drawer an opportunity to pro- 
vide funds or credits for payment on presentat:on 
vf check or within 10 days after notice of non- 
payment.—State v. Edwards, N. C., 130 S. E. 10. 


27. Bills and Notes—lInterest.—In instrument 
providing for interest, interest runs from the date, 
and, where interest is reserved, it runs from 
date of matufity at the legal rate, and on a de- 
mand note interest runs from date of demand; 
interest after maturity or from demand being by 
way on damages.—Knight v. Barnwell, N. J., 130 
Atl. L 


28.—Presentation.—When a promissory note is 
payable on demand it becomes due and is payable 
within a reasonable time after its execution, and 
when not so presented within a reasonable length 
of time it is deemed overdue and dishonored within 
the rule subjecting the transferee of overdue paper 
tv defenses available between the orig'nal parties.— 
i:nch v. Devanney, Okla.. 240 Pac. 79 


29.—Time of Payment.—Note by which dece- 
cent promised to pay for services rendered him at 
date of his death held not void, in that it was 
impossible of payment by maker, and that time of 
payment was indefinite, since all uncertainty ceased 
on happening of decedent's death, which was sure 
to happen.—Sheldon v. Blackman, Wis., 205 N. W. 
436. 

30. Burglary—‘‘House.’—In a prosecution for 
burglary, it was not error for the court to tell the 





jury that a cotton pen was a house within the 
meaning of the burglary statute.—Davis v. State, 
Tex., 275 S. W. 1029. 


31. Carriers of Goods—* Damage in Transit.’— 
The misdelivery of a shipment by a carrier is not 
a “damage in transit,’’ within the meaning of Act 
March 4, 1915 (Comp. St. § 8604a), amending sec- 
tion 20 of the Act to Regulate Commerce, providing 
that if loss, damage, or injury complained of was 
due to ‘‘damage in transit’’ no filing of claim shall 
be required as condition precedent to recovery; for, 
in the usual meaning of the word, ‘“‘transit’’ ends 
before delivery at destination.—Davis v. John 
Roper Lumber Co., U. S. S. C., 46 S. Ct. 28. 


32. Carriers of Passengers—Entering Baggage 
Car.—One, after becoming passenger on railway 
passenger train, does not cease to be such and 
become trespasser or licensee on leaving passenger 
coach and going into baggage car on matter per- 
sonal to himself.—Davis v. Jones, Ga., 129 S. E. 


33.——Falling From Car.—In passenger’s action 
for injuries when falling from street car, instruc- 
tion that, if plaintiff was not thrown by a jolt of 
the car, but by another person pushing or crowding 
him, he could not recover held misleading, in view 
of forepart of same instruction. telling jury that 
fact that car was crowded and doors permitted to 
remain open was not to be considered as any evi- 
dence of defendant’s negligence.—Carlson v. Wells, 
Mo., 276 S. W. 26. 


34. Constitutional Law—Regulation of Tobacco 
Warehouses.—Tobacco warehouses being affected 
with public interest and subject to public regula- 
ton, Acts Ex. Sess. 1923. c. 109, requiring ware- 
housemen and co-operative marketing associations 
to keep and permit inspection of records of names 
of owners and growers of tobacco sold, etc, is 
within state’s police power and not an arbitrary 
interference with private business nor invasion of 
property rights contrary to Const. U. S. Amends. 
5, 14.—Danville Warehouse Co. v. Tobacco Growers’ 
Co-Op. Ass’n, Va., 129 S. E. 739. 


35.——Suit to Test Rights.—A mere authority to 
test disputed rights by suit does not impair obliga- 
tion of contract, and Acts Ga. 1915 (Ex. Sess.) p. 
119, as amended by Acts’ 1916, p. 146, providing for 
letting of state-owned railroad, and creating com- 
mission to determine extent and character of every 
use of right of way by anyone other than lessee, 
and authorizing commission in dealing with en- 
croachments to prosecute in name of state such 
suits and other legal proceedings as ‘t may deem 
appropriate, is not invalid as impairing obligation 
of contracts under which telegraph company 
claimed perpetual right of way.—Western Union 
Telegraph Co. v. State of Georgia, U. S. S. C., 46 
S. Ct. 36. 

36. Contracts—Arbitration.—Where part’es agreed 
to settle a controversy as to violation of a contract 
by arbitration only in connection with a claim of 
right to rescind contract while it was still oper- 
ative, court was without power to compel arbitra- 
tion under Arbitration Law, § 3. after contract had 
terminated and question of violation had become 
an incidental element of the entire controversy be- 
tween the parties.—Checker Cab Mfg. Corporation 
v. Heller, N. Y., 149 N. E. 333. 

37.—Rescission.—Contract in writing, as required 
by Vernon’s Sayles’ Ann. Civ. St. 1914. art. 3965, 
subd. 2, cannot be modified or rescinded by subse- 
quent oral agreement, unless party relying thereon 
has performed his undertaking so that refusal to 
enforce it would result in wrong to him.—Ridgell v. 
Farmers’ Nat. Bank, Tex., 275 S. W. 858. 


38.—Uncertainty.—In a contract whereby plain- 
tiff was given exclusive foreign rights to pictures 
produced by defendant for five years, designating 
minimum value of pictures for first year, a pro- 
vision that parties agreed to agree on minimum 
exhibition value for ensuing year does not make 
contract vo'd for uncertainty, since such value may 
be determined by objective standards.—Export & 
Import Film Co. v. B. P. Schulberg Productions, 
N. Y., 211 N. Y. S. 838. 

39. Corporations—Bond Issue.—Where borrowing 
corporation promises lender, before loan e, 
subsequently to issue and deliver bonds as collat- 
eral security for loan, and later does so, subsequent 
issuance and delivery of bonds relates back to time 
of prom‘se, and such bonds are issued for present 
consideration for money actually received and not 
for antecedent debt contrary to Const. Pa. art. 16, 

7.—Rahway Nat. Bank v. Thompson, U. S. C. C. 
A., 7 F. (2d) 419. 
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40.— Doing Business in State.—Right of cor- 
poration to do business in a foreign state is a 
privilege which may be granted conditionally or 
refused altogether, unless a federal principle, such 
as interstate commerce, is interfered with, but in- 
surance business is not regarded as ‘‘commerce.’ — 
Lunceford v. Commercial Travelers’ Mut. Acc. 
Ass'n, N. C., 129 S. E. 805. 

41.——Intrastate Business.—Missouri corporation, 
which by contract signed in Arkansas contracted to 
there construct bridge, and which sublet part of 
work to partnership, shipped materials from Kan- 
sas City to itself in Arkansas, and there delivered 
them to subcontractor. held to have engaged in 
business of local and intrastate character, as 
affects its liability under Crawford & Moses’ Dig. 
Ark. §§ 1825-1832, for penalty for doing business 
without license.—Kansas City Structural Steel Co. 
v. State of Arkansas, U. S. S. C., 46 S. Ct. 59. 

42. Transfer of Stock.—A proposed transfer of 
stock between stockholders of foreign and domestic 
insurance companies, with view to having corpora- 
tions under common management, but as separate 
corporations, held within St. 1923, § 183.26. sub-sec. 
(1), subd. (j), relating to securities not affected by 
Blue Sky Law, exchange not being effected by 
means of brokers or agents in course of repeated 
transactions, and owners not underwriters in mean- 
ing of statute, and therefore no permit of railroad 
commission or approval of insurance commissioner 
is required to effect such transfer.—Union Indem- 
nity Co. v. Railroad Commission, Wis., 205 N. W. 





43. Covenants — ‘‘Trade.’’— Business of public 
restaurant and road house held prohibited by cove- 
nant, as being included within word “trade’’ as 
used in such covenant; the word trade often and 
generally being used as equivalent to occupation, 
employment, or business, whether manual or mer- 
cantile; being an occupation, employment or busi- 
ness carried on for the purpose of profit or gain 
or livelihood, not in the liberal arts or learned pro- 
fessions; being an act or business which a person 
has learned and which he carries on for procuring 
subsistence or profit; including in its broadest sig- 
nificance, not only the business of exchange of 
commod'ties by barter, but the business of buying 
and selling for money or commerce and traffic 
attire v. De Lisle, N. J., 130 Atl. 


44. Deeds—Resciss'on.—A conveyance by an old 
and infirm person to his child, or a person in whom 
the grantor has trust and confidence, in considera- 
tion in whole or in part of grantee’s agreement to 
support.and maintain grantor in future, may be 
rescinded by court of equity for the willfui viola- 
tion by the grantee of such agreement, and the 
court will not inquire whether the transaction was 
fraudulent in its inception.—Storey v. Gaisford, 
Wash., 240 Pac. 9. 

45. Divorce—Alimony Pendente Lite.—After Su- 
preme Court sustains a decree dismissing wife’s 
petition for divorce, and grants writ of error to 
Supreme Court of United States, the circuit court 
has jurisdiction to grant alimony’ pendente lite. 
though defendant claims marriage to have been 
severed by divorce in another state, but where 
such divorce was not finally settled by reason of 
its pendency before Supreme owt a United 
States.—Howey v. Howey. Mo., 276 S. . 84. 

46. Electricity—Res Ipsa ee ae ac- 
cording to common experience, overhead trolley 
wires do not fall to the ground without fault on 
the part of street railroads, showing of injury to 
pedestrian from a fallen wire makes applicable the 
doctrine of res ipsa loquitur.—Burns v. Holyoke St. 
Ry. Co., Mass., 149 N. E. 127. 

47. Exchanges — Expulsion of Member.—Where 
committee of arbitration of real estate board ad- 
judged that member had no claim against another 
member for commission on sale of property, board’s 
action in expelling member for violation of finding 
of committee because he thereafter proceeded 
against owner personally was wrongful, inasmuch 
as power of committee was limited to determina- 
tion of controversies between members, and did 
not extend to relations between member and out- 
sider.—Stevenson v. Atlantic City Real Estate 
Board, N. J., 130 Atl. 662. 

48. Food—Implied Warranty.—Order of food by 
customer of restaurant for immediate consumption 
and payment therefor constitutes a sale of food, 
and is accompanied by the implied warranty that 
food is wholesome and contains no deleterious sub- 
stance, and, if food proves unwholesome, seller is 
liable for resulting damage.—Heise v. Gillette, Ind., 
149 N. E. 182. 





49. Fraud—Sale of Land.—In action for damages 
for fraudulently inducing sale of land for less than 
its value, instruction, that fact that vendor was 
physically weak and sick would not tend to estab- 
lish fraud, and would not be material to issues, was 
erroneous since it was circumstance to be con- 
sidered along with others in determining whether 
fraud was committed.—Horigan Realty Co. v. Ho- 
nan, Mo., 275 S. W. 3 

50. Fraudulent Conveyances— Notice of Bulk 
Sale.—Failure to give seven days’ notice to creditor 
of a proposed sale in bulk, as required by statute, 
makes sale ‘“‘void.”’ which is regarded as equivalent 
to ‘‘voidable,’* giving creditors election to declare 
sale void or letting it stand.—Schramm & Schmieg 
Co. v. Shope, Iowa, 205 N. W. 350. 

51. Highways—Gates.—Existence of gates along 
line of travel is inconsistent with existence of pub- 
A highway.—State v. Halvorson, Wis., 205 N. W. 


62. Insurance—Disease Germs.—Provision in ac- 
cident policy that it did not cover death due to 
disease, whether accidentally acquired or otherwise, 
construed to mean that insurer was not to be liable 
for death due to disease acquired accidentally save 
through “bodily injuries effected directly by acci- 
dental means,’’ and as so construed held not to 
prevent recovery for death from pneumonia which 
was brought about by insured’s unintentional use 
of germ-laden instrument in lancing pimple, ex- 
emption not applying to disease resulting from such 
accident.—Cameron v. Massachusetts Protective 
Ass'n, Mo., 275 S. W. 988. 

53.——"Expenses of Litigation.’"—Where an in- 
surance company provides in its policy of indemnity 
that, ‘“‘where a suit is brought against the assured 
to enforce a claim for damages for personal injury, 
the company will defend such suit in the name and 
on behalf of the assured, the expenses incurred by 
the company in defending such suit, including 
costs, if any, will be borne by the company, whether 
the verdict is for or against the assured, irrespec- 
tive of the limits of liability,’’ embraced in the 
policy, and where such company, in defending a 
suit against the assured, prosecutes an appeal to 
the Supreme Court from a judgment against the 
assured, the 5 per cent damages allowed by statute 
on the judgment affirmed in case of affirmance is a 
part of the ‘‘expenses of the litigation,’’ and such 
company is liable under the policy to the assured 
therefor.—National Box Co. v. New Amsterdam 
Casualty Co., Miss., 105 So. 539. 

54.— Fireproof Safe.—Definition of fireproof and 
burglar proof safes as given in manual of Bureau 
of Casualty Underwriters. of which plaintiff had no 
knowledge, and which were not embodied in policy 
of safe burglary insurance, are not controlling.— 
Johnston vy. Fidelity & Deposit Co. of Maryland, 
Mo., 275 S. W. 973. 

55.—Forgery Policy.—Bankers’ blanket forgery 
and alteration policy of insurance, covering losses 
on account of payment of a note which bank would 
be justified in paying if alleged maker were depos- 
itor in bank, and if his name or that of some 
indorser thereon were not forged, or note not 
raised or altered so as to subject bank to a loss, 
held not to cover losses on account of money loaned 
by bank on forged signature of a person who by a 
separate written instrument agreed to pay obliga- 
tion of another.—Fletcher Savings & Trust Co. v. 
F.delity & Deposit Co., Ind., 149 N. E. 105. 

56.—Indivisible Contract.—Where under policy 
insuring dwelling house and furniture contained 
therein against loss by fire, for single premium, 
risk was common one, and breach of condition with 
reference to title increased moral hazard of risk on 
household furniture as much as it did on dwelling, 
contract was indivisible, and breach of condition 
concerning title to land prevented recovery on any 
item of contract.—Capps v. National Union Fire 
Ins. Co., Ill, 149 N. 7. 

57.—Liability of Reinsurer.—Reinsurer, which 
by participation contract assumed one-third of 
losses of original insurer during five-year period 
and became entitled to one-third of profits during 
same period, on insolvency of original insurer and 
its inability to pay more than 25 cents on the 
dollar on claims against it. held liable for its agreed 
share of losses, rather than for its pro rata share 
only of payments actually made by “—"s in- 
surer.—Hicks v. Poe, U. S. S. C., 46 S. Ct. 29. 

58.—Notice of Loss.—Insurer aati insufi- 
cient notice of loss, but examining claim and re- 
fusing payment exclusively on other grounds, 
thereby waives objections to nots of loss.—Rosen- 
berg v. Maryland Casualty Co., N. J., 130 Atl. 726. 
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59.— Ownership of Property.—Words, ‘“‘owned in 
fee simple,” “‘title in fee simple,”’ or ‘‘absolute title 
in fee simple,’’ used in fire insurance policy as 
descriptive of insured’s interest, do not import that 
insured can show an indefeasible title, free from 
defects. and good against all.—Palmetto Fire Ins. 
Co. v. Fansler, Va., 129 S. E. 727. 

60.—Payment of Premium.—In view of Rev. 
Code 1919, § 9340, note given in payment of second 
annual premium on life policy held payment of that 
premium, though not paid at maturity, notwith- 
standing stipulation of note that with or without 
notice and demand or notice of forfeiture, non- 
payment at maturity should release insurer from 
l‘ability, such provision being no part of policy.— 
= v. American Life Ins. Co., S. D., 205 N. W. 





61. Release of Claim.—Payment of amount ad- 
mittedly due under accident insurance policy is not 
sufficient consideration for release of unliquidated 
amount claimed under policy.—United States Cas- 
uaity Co. v. Vinson, Ind., 149 N. E. 90 

62.—Safe Burglary.—In action to recover safe 
burglary insurance, clause in policy, limiting ha- 
bility to cases where marks of violence appeared 
“upon” safe, construed to mean marks appearing 
anywhere thereon, and not restricted to marks ap- 
pearing on outside.—Johnston v. Fidelity & Depos.t 
Co. of Maryland, Mo., 275 S. W. 973. 


63.——*‘Store.’’—Where testimony showed that 
printing of stock was a necess@ry and usual part 
of paper stock business, statement in liability policy 
that property on which insurance was effective was 
used for ‘‘store’’ and warehouse, and that assured 
conducted no business on prem‘ses, except ‘‘store”’ 
and warehouse, did not preclude recovery for in- 
juries in printing establishment; as word “store,” 
when used to designate place of business, given 
broad meaning, and may include in meaning a 
business establishment where personalty is kept, 
sold, and gotten into salable condition.—Continental 
Paper Bag Co. v. Bosworth, Tex., 276 S. W. 170. 


64.——War Risk Insurance.—War risk insurance 
is a special statutory kind of insurance, and con- 
tracts issued thereunder are not to be interpreted 
and construed according to principles of law gov- 
erning other contracts of insurance.—Bean v. 
United States, U. S. D. C., 7 F. (2d) 393. 


65. Internal Revenue — Legacy Taxes. — Where 
estate was fully determined and distributed prior 
to July 1, 1902, except that part of assets were 
withheld in anticipation of liability for federal and 
state taxes and other expenses, and under laws of 
New York time for presentation of claims expired 
before July 1, 1902, entitling legatees to full pay- 
ment of claims, the interests of the residuary 
legatees in part of estate not distributed prior to 
July 1, 1902, were not contingent and did not fail 
to vest in possession or enjoyment, so that a tax 
imposed thereon under War Revenue Act June 13, 
1898, § 29, as amended by Act March 2, 1901, § 10, 
cannot be recovered.—Woerishoffer v. United 
States; U. S. S. C., 46 S. Ct. 33. 


66. Interstate Commerce—Motion Picture Films. 
—Laws Conn. 1925, c. 177, prohibiting delivery of 
motion picture films for purpose of exhibition in 
the state without having registered them and paid 
a tax of $10 for each film of 1,000 feet or less, with 
50 cents additional for each extra 100 feet, whether 
regarded as a revenue measure or police regula- 
tion, held not a regulation of or unlawful restraint 
on interstate commerce, as regards films shipped in 
to lessees for exhibition; it operating alike on films 
brought into or produced in the state, being con- 
cerned only with public exhibition of moving pic- 
tures in the state, and only incidentally affecting 
interstate commerce.—Fox Film Corporation v. 
Trumbull, U. S. D. C., 7 F. (2d) 715. 


67. Intoxicating Liquors—Search of Automobile. 
—A search by officers of defendant’s automobile 
for liquor under Burns’ Ann. St. Supp. 1921, § 
8356al, empowering officer to seize liquor being 
transported which is a felony by Acts 1923, c. 34, 

1, made without a search warrant, before defend- 
ant had been placed under arrest for any cause 
and without any reason or probable cause to be- 
lieve that liquor was being carried by defendant or 
any other car on the road, or that a felony was 
being committed constitutes an ‘unreasonable 
search” and is in violation of Const. art. 1, § 11 
(Burns’ Ann. St. 1914, § 56).—Biler v. State, Ind., 
149 N. E. 62. 

68. Landlord and Tenant—Lease.—Letter by 
lessee to lessors a month before expiration of lease, 
informing them that he desired renewal of lease, 





was sufficient written notice of intent to exercise 
option to renew.—Palmer v. Fair Co., Miss., 105 
So. 513. 

69. Licenses—‘*Manufacturer.’’—That shoes man- 
ufactured in other states were sold and brought to 
manufacturer’s warehouse in St. Louis for distribu- 
tion to customers in other states would not relieve 
manufacturer from liability for license tax imposed 
by such city, if shoes were manufactured therein 
within ordinance defining manufacturer subject to 
tax as one holding or purchasing personalty for 
purpose of adding to value by any manufacturi 
process, or purchasing and selling manufactur 
articles such as he manufactures or uses in manu- 
facturing.—State v. Chapman, Mo., 276 S. W. 32. 

70. Master and Servant—Dangerous Agency.— 
Where defendant company left an uncorked and 
unlabeled jug of sulphuric acid on platform cus- 
tomar.ly used by plaintiff and other minor em- 
ployees for lunch, who entered open freight car 
next to platform to avoid rain, and other minor 
employees squirted contents of jug on plaintiff in 
play, injuring him, it was not necessary, to render 
defendant liable, that it should have reasonably 
anticipated that injury might happen in exact 
manner as occurred, since one in possession or 
control of dangerous agency must use care com- 
mensurate with known danger, especially with ref- 
erence to immature persons likely to come in con- 
tact therewith.—Baltimore & O. R. Co. v. Ranier, 
Ind., 149 N. E. 361. 

71. Defective Tools.—The claw bar was se- 
lected by the foreman and furnished to the plain- 
tiff in the nighttime for emergency work. Plaintiff 
may have been prevented by the circumstances 
from making even a casual inspection of the tool 
before proceeding to use it. In such a situation, 
the rule of the simple instrumentality cases does 
not apply.—Thompson v. Chicago Great Western 
R. Co., Minn., 205 N. W. 439. 

72. Safe Working Place.—‘‘Simple tool doc- 
trine’ held inapplicable to employee's action for 
personal injuries, sustained when wobbly stool on 
which he was standing collapsed, where employee, 
before using stool, protested, was assured that it 
was safe, and told to use it.—Spinnell v. Goldberg, 
Mo., 275 S. W. 775. 

73. Mines and Minerals—False Representations. 
—In action to rescind purchase of land because 
vendors fraudulently misrepresented there was no 
outstanding lease of mineral rights therein, whereas 
general land office had given permit to explore 
lands for such minerals, plaintiffs held entitled to 
recover, notwithstanding that their abstract would 
have shown existence of permit, where it had not 
been prepared at time of transaction, and they 
were assured that it would show no oil permit.— 
Donoho v. Hunter, Tex., 276 S. W. 174. ¥ 


74. Rescission of Purchase of Land.—In action 
to rescind purchase of land because vendors fraud- 
ulently misrepresented there was no outstanding 
lease of mineral rights therein, purchasers held 
entitled to recover without returning to vendors 
entire tract conveyed to them, where part of such 
tract, at request of vendor, had been conveyed to 
real estate broker so that he could be paid his 
commission.—Donoho vy. Hunter, Tex., 276 S. W. 
174. . 











75.—Royalty.—Amount paid by plaintiff for 
royalty interest in coal lands held not an issue in 
suit to cancel assignment or deed of such royalties 
to defendant for false representations.—Shelton v. 
Overton, Tex., 275 S. W. 855. 

76. Monopolies— Restraint of Trade.—Plaintiff 
sold defendant 30,000 barrels of a certain brand of 
cement to be used by defendant in performing a 
public road construction contract, which contract 
provided, among other things, that the cement “is 
sold and delivered for use in the work described, 
and if buyer shall sell or otherwise dispose of any 
portion of said cement, or use any portion thereof 
in any work other than that described,’ the seller 
should have the right to decline further deliveries 
of cement. Defendant claimed that the contract 
was unenforceable, because its operation was to 
restrain trade in violation of anti-trust statute 
(sections 5002, 5003, Code of 1906; sections 3281- 
$285 inclusive, Hemingway’s Code). Held that 
the contract was not violative of the statute, be- 
cause its effect was not to unduly and unreason- 
ably restrain trade; that its enforcement was not 
inimical to th peste welfare.—Gano v. Delmas, 
Miss., 105 So. 535. 

77. Municipal Corporations—Assessment District. 
—A tract of ground in a city of the third class was 
platted into blocks and so designated in accordance 
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with the general scheme of platting of the city, but 
two of the blocks were irregular in form, somewhat 
lacking in area and were each bounded on three 
s des by streets. while on the other side they were 
bounded by the right of way of a railroad. In 
rrov.ding for an assessment to pay for the paving 
of a street which crossed the railroad right of way 
and passed between the blocks mentioned, the city 
included the right of way and these blocks in a 
single assessment district and assessed the distr’ct 
as aunit. Held that each of the blocks constituted 
a unit for assessment purposes, and that the lots 
therein abutting upon the improvement should be 
separately assessed for the entire cost of the im- 
provement between the blocks, and that the un- 
platted territory of the railroad right of way should 
be separately assessed for the cost of the improve- 
ment through that territory.—Un‘on Pac. R. Co. v. 
City of Russell, Kan., 240 Pac. 264. 


78.——Filling Stations.—The refusal of building 
inspector to grant a permit to build a gasoline fill- 
ing station held not justified because the building 
thereof would tend to lower real estate values in 
the vicinity, because a property owner may make 
use of his property in any way he sees fit which is 
not detrimental to the public health, safety, or 
ne welfare.—Williams v. Gage, N. J., 130 Atl. 


79..—Location of Garages.—Ordinance passed In 
pursuance of power given villages by Cities and 
Villages Act, art. 5. § 1. cl. 82, forbidd'ng location 
of a garage within 750 feet of grounds of a church, 
irrespective of character of particular location of 
the garage, size of the church, grounds or distance 
of the church from the garage, and without any 
provision for consent of authorities of church 
sought to be protected, held unreasonable and 
arbitrary, and therefore void.—Troy v. Village of 
Forest Park, Ill., 149 N. E. 281. 


80.—Pool and Billiard Rooms.—A municipal or- 
dinance purporting to regulate and license pool and 
billiard rooms, which contains a provis’on that ‘‘no 
license shall be granted to a person who is not. by 
reason of such provision. a citizen of the United 
States,"’ is not in conflict with any provis'on of the 
state or federal Constitution.—State v. Deckebach, 
Ohio, 149 N. E. 194. 

81.——Sidewalks.—The rule that requires a mu- 
nicipal corporation to exercise ordinary care to 
know the condition of its sidewalks and keep them 
in a reasonably safe condition for such use lg 
vue Gas & Oil Co. v. Carr, 61 Okl. 290, 161 P. 203) 
is not to be confined solely to the sidewalk track, 
but is to be extended to dangers near or in prox- 
imity to the sidewalk.--City of Miami v. Finley, 
Okla., 240 Pac. 317. 

82.——Val dity of Tax Bill.—That resolution for 
paving did not describe materials or manner of 
construction other than to call for Hassam pave- 
ment, a patented article. fully understood by bid- 
ders, held not to invalidate tax bill—Empire Trust 
Co. v. Stepp, Mo., 275 S. W. 982. 


Refusal of superin- 
tendent of buildings to grant pernr't for erection of 
frame dwelling and stores on applicant’s lot, on 
ground that zoning ordinance proh'bited erection of 
store within residence district held without legal 
justification.—Kantorowitz v. Frederick Bigelow, 
N. J., 130 Atl. 811. 

84. Newspapers—Subscription List.—Code Sup- 
plemental Supp. 1915. § 441, requiring applicants 
for selection as official county newspaper to file 
cert'fled statement giving names and addresses of 
subscribers “such statements to be in sealed en- 
velopes.’" held sufficientiy complied with where 
applicant filed box of cards, each containing name 
of subscriber, accompanied by affidavit identifying 
contents of boxes; “envelope’’ meaning that which 
envelops; a wrapper, an enclos'ng cover, esnecially 
cover or wrapper of a document.—Bloomfield Davis 
Co. Messenger v. Bloomfield Democrat, Iowa, 205 
N. W. 345. 

85. Oil and Gas—Lease.—Where lessee, under oil 
and gas lease, represented facts to lessors and 
offered opportunity to settle past disputes regard- 
ing title to land ard all future disputes regarding 
saving of gasoline, then being wasted. and got con- 
tract as to steaming oil, it did not occupy fiduc ary 
relation. so as to be liable to account to lessors for 
royalties on gasoline obtained by such treatment of 
oil although subsequently it was seen that lessee 
secured best of bargain.—O’ — v. Snowden & 
McSweeny Co., Ill., 149 N. E. 

86.—Negligence.—Where car "is which plaint'ff 
was riding was deflected from course and struck 








defendant's pipe line, causing gas to ignite and 
burn plaintiff, claim that defendant could not have 
foreseen act of offending automobile in violating 
law cannot be set up, since one who is himself 
negligent cannot rely on presumption that others 
will exercise due care and obey laws.—Carroll v. 
Central Counties Gas Co., Cal., 240 Pac. 53 


87.— Profits of Trespasser.—In suits by the 
United States against possessors in legal bad faith, 
but in moral good faith, to establish its title to oil 
lands and enjoin trespass thereon, where account- 
ing had to particular date showed losses to defend- 
ants from operation of property, held on further 
accounting for oil extracted pendente lite, defend- 
ants were entitled to set off, against profits. losses 
previously sustained, nor did first accounting con- 
stitute a final adjustment to that date, precluding 
allowance of such credits; defendants’ possession 
being continuous, and the separation purely arti- 
ficial.—Gulf : se Co. v. United States, U. S. S 
C., 46 S. Ct. 52. 

88. Poisons—Druggists. — Druggist, selling nar- 
cotics only on prescriptions of registered physician, 
cannot be held guilty of violation of Harrison Anti- 
Narcotic Act as amended (Comp. St. Ann. Supp. 
1919, § 6287g et seq.). though number of prescrip- 
tions filled and aggregate amount of drugs sold 
within a given period is excessive and unreason- 
able, and though such sales were made to persons 
known, in part at least, to be addicts, in absence 
of any charge of qpnspiracy between physician and 
druggist, since such construction of act would be 
violative of both F’fth and Sixth Amendments to 
Constitution.—Eckert v. United States, U. S. C. C. 
A., 7 F. (2d) 257 

89. Railroads—Gates at Crossing.—Where order 
of Public Service Commission, pursuant to Railroad 
Law, § 53, as amended by Laws 1915, c. 559, denied 
application of certain village residents to require 
defendant to install gates at a railroad crossing in 
such village. village held not authorized by Village 
Law, § 90, subd. 10, or otherwise, to enact a subse- 
quent ordinance requiring defendant railroad to 
install gates at the same crossing, and providing 
for a penalty for failure to comply therewith; its 
remedy being to apply to Public Service Commis- 
sion for a modification sf such order.—Village of 
ae Heights v. Erie R. Co., N. ¥., 211 N. Y. S. 


90.—Last Clear Chance.—In action for injur'es 
in collision with train at crossing, plaintiff was not 
entitled to go to jury on doctrine of last clear 
chance; it being shown that engineer was not In 
position to see plaintiff, approaching crossing, and, 
though fireman did see him, he could not have 
warned engineer in time to avert collision, and 
furthermore was justified in believing that plaintiff 
would stop car at crossing until train passed.— 
a go Chicago, R I. & P. Ry. Co., Iowa, 205 


91. Sales—Implied Warranty.—Seller and bufider 
of silo impliedly warranted its fitness for holding 
and preserving ensilage.—North =e! Silo & 
Concrete Co. v. Huber, Ind., 149 N. EB. 452. 


92. Warranty.—In the absence of contract 
which negatives the same, there is an implied war- 
ranty in the sale of goods, wares. and merchandise. 
drinks sold for human consumption as a beverage, 
that it is reasonably fit for the purpose for which 
it is ordinarily sold, or that it is fit for the special 
purpose intended by the buyer, if that purpose be 
communicated to the vendor when the order is 
given.—Wood & Co. v. Val Blatz Brewing Co.. 
Okla., 240 Pac. 115. 

93. Weapons—Father's Liability.—Where a father 
places in the hands of his 14-year-old son a shotgun 
such as described in the preceding syllabus he is 
liable in damages to one suffering an injury caused 
by the negligent shooting of the gun by his minor 
son.—Parman v. Lemmon, Kan., 239 Pac. 989. 


94. Wills—‘‘Bargain.'’"—Where testatrix, in cre- 
ating trust; provided that trustee might “‘bargain,” 
sell, and convert property into money, held that 
word ‘‘bargain’’ was used in sense of selling prop- 
erty for cash. or on terms, as against contention 
that word was used in sense of trading or ex- 
changing, and without legal, purposes of trust, pro- 
vided in Civ. Code, § 857.—In re Wellings’ Estate, 
Cal., 240 Pac. 21. 

95.——Corporate Beneficiary.—In absence of direc- 
tion of will as to how property is to be expended by 
corporate beneficiary. it must be assumed that gift 
is made for, and l'mited to, corporate purposes, and 
aptee —_— re Pearsall’s Estate, N. Y., 211 
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